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1 Introduction

The Australian Human Rights Commission is conducting a short consultation regarding federal protection from discrimination on the basis of sexual orientation and sex and/or gender identity.

Currently federal anti-discrimination law has no provisions relating to sexual orientation or gender identity.  The Commission, however, has called for federal law to prohibit discrimination on these grounds for many years.  
The Commission has issued a discussion paper on this issue.
 
Public submissions on the discussion paper have been invited and are due by 26 November 2010.

The Commission will prepare a report and make recommendations to government.
2 International law
Any Commonwealth anti-discrimination law with broad application would need to derive its constitutional validity from the external affairs power.  The Commonwealth has no general power to make broad anti-discrimination laws.  
For a Commonwealth anti-discrimination law prohibiting discrimination on the grounds of sexual orientation or gender identity to be valid it would need to be clear which international treaty or treaties founded the exercise of the external affairs power.

2.1 International Covenant on Civil and Political Rights

Nothing in the text of the International Covenant on Civil and Political Rights Covenant makes any explicit reference to sexual orientation or gender identity.

Some decisions of the Human Rights Committee have claimed to find implicit references in either Article 2(1) or Article 26.  It is instructive that those members of the Committee who infer such references are divided over whether “sexual orientation” should be read into the word “sex” or into the phrase “other status”.

Neither claim is persuasive or decisive.  
In Toonen (488/1992) the Committee confined “itself to noting, however, that in its view the reference to “sex” in articles 2, paragraph 1, and 26 is to be taken as including sexual orientation.”  The Committee declined to comment on whether “sexual orientation” was included under “other status”.

In Joslin (902/1999) the Committee found that the right to marry under the ICCPR only established a right for a man and woman to marry and that there was no obligation for States to provide for same‑sex marriage.

In Danning (180/1984) the Committee upheld the right of a State party to discriminate between married couples and cohabiting couples.

In Young (941/2000) the State party (Australia) because it held that Mr Young was not entitled to the veteran’s dependent’s pension on other grounds simply failed to address whether denying the pension to the same-sex partners of veterans is reasonable.  The individual opinion of Mrs Ruth Wedgwood and Mr Franco DePasquale is worth noting.

The current case of Edward Young v Australia poses a broader question, where various states parties may have decided views - namely, whether a state is obliged by the Covenant on Civil and Political Rights to treat long-term same-sex relationships identically to formal marriages and "marriage-like" heterosexual unions - here, for the purpose of awarding pension benefits to the surviving dependents of military service personnel.  Writ large, the case opens the general question of positive rights to equal treatment - whether a state must accommodate same-sex relationships on a par with more traditional forms of civil union …

In every real sense, this is not a contested case …
In the instant case, the Committee has not purported to canvas the full array of "reasonable and objective" arguments that other States and other complainants may offer in the future on these questions in the same or other contexts as those of Mr Young.  In considering individual communications under the Optional Protocol, the Committee must continue to be mindful of the scope of what it has, and has not, decided in each case.
It is noteworthy that a proposed “Resolution on Human Rights and Sexual Orientation” has been stalled at the United Nations Human Rights Commission due to the lack of international consensus on this issue.

None of these cases seem to provide sufficient grounds to found an alleged right to protection from discrimination on the grounds of sexual orientation or gender identity in the International Covenant on Civil and Political Rights Covenant.
2.2 Declaration on Sexual Orientation and Gender Identity
The discussion paper notes that “On 18 December 2008, a non-binding Declaration on Sexual Orientation and Gender Identity  was put to the UN General Assembly, reaffirming human rights and equality for all people and condemning violence and violation of human rights based on sexual orientation and gender identity.”  This document has now been endorsed by 68 States including Australia.
However, the discussion paper fails to note that this declaration does not represent a consensus view at the United Nations General Assembly.

Nor does it mention that an opposing declaration put the same day to the United Nations General Assembly rejected the move to introduce the concepts of sexual orientation or gender identity into international human rights law.
  This declaration has been endorsed by 57 States.
2.3 Yogyakarta Principles

The discussion paper also seeks to elevate the “Yogyakarta Principles”, by describing them as a persuasive “interpretation of already binding agreements from the view point of sexual orientation and gender identity”.  
However, the Yogyakarta Principles reflect only the views of a group of self-identified experts and are not binding in international law.  
Recommendation 1: 

As there is no evident constitutional basis for the Commonwealth to enact a general law prohibiting anti-discrimination on the grounds of sexual orientation or gender identity, no such law should be proposed.
3 Prohibiting discrimination on the grounds of sexual orientation and gender identity
Laws which prohibit discrimination in the areas of employment, provision of goods and services and other areas of daily life necessarily impact on the general right of citizens to determine their own affairs.  
In particular such laws necessarily trespass on the right to freedom of association and its co-essential corollary the right not to associate,
 the right to freedom of religion and belief and the right to freedom of expression.
The nature of sexual orientation and so-called gender identity are hotly contested issues in our society.

Many Australians, including but not limited to religious believers, continue to share the view that was virtually universal until recent years that sexual acts between persons of the same sex are inherently disordered – that is contrary to the nature of human beings as male and female and the purpose of sex as directed at procreation and the unity of a man and a woman in the intimate, lifelong union of marriage.  
Laws prohibiting such Australians from effectively showing their disapproval of and disagreement with those who hold a contrary view, especially those who actively advocate for the approval of such sexual acts or who flout their involvement in such activity, are unwarranted.
Similarly many Australians reject the notions that as well as male and female there is a third sex, or that individuals may change their sex at will.

3.1 Freedom of religion

It is important to recognise that religion involves both belief and conduct.  This follows from the legal definition of religion determined by the High Court of Australia in its judgement on the “Scientology case”.
  Justices Mason and Brennan held that “for the purposes of the law, the criteria of religion are twofold: first, belief in a supernatural Being, Thing or Principle; and second, the acceptance of canons of conduct in order to give effect to that belief…”

This judgement declares that a religion involves not merely belief but also conduct giving effect to that belief.  Consequently, freedom of religion involves both freedom of belief and freedom of conduct giving effect to that belief.
Many parts of anti-discrimination laws represent a direct assault on religious freedom by proscribing some conduct that may be required to give effect to religious beliefs.  Religious beliefs generally make moral distinctions between right and wrong, between good and bad, whereas anti-discrimination laws may declare conduct which gives effect to such moral distinctions to be unlawful.

Most anti-discrimination laws include provisions for “exemptions” or “exceptions” for religious bodies, educational bodies founded for a religious purpose and, in some cases, for individuals acting in accordance with their own genuine religious beliefs or principles.
However, these provisions have proved inadequate to protect religious believers from the costs and disruptions involved in dealing with complaints of discrimination on the grounds of sexual orientation.
3.2 Adverse decisions

The decision by the Equal Opportunity Division of the Administrative Decisions Tribunal (NSW) against Wesley Mission in a case dealing with the application of two homosexual men to act as foster parents raised grave concerns about the interpretation of the religious exception in the NSW Anti‑Discrimination Act 1977.
 

The Tribunal’s findings that (a) the “religion” of the Wesley Mission was “Christianity” and (b) that “Christianity” has no doctrine that “‘monogamous heterosexual partnership within marriage’ is both the ‘norm and ideal’” were extraordinary.

Effectively the Tribunal set itself up as an authority on religious beliefs.  There was no doubt that those persons engaged in the work of the Wesley Mission had a shared religious belief that precluded accepting a homosexual couple as foster carers.  The Tribunal ruthlessly trampled on the religious freedom of these believers by purporting to know better than the persons themselves (a) what their religion is and (b) what its doctrines are.
Thankfully the Tribunal’s decision was overturned on appeal.  
In Victoria the Victorian Civil and Administrative Tribunal has upheld a complaint from a homosexual support group Way Out against a campsite operated by the Christian Brethren for refusing to accept a booking from the group.
  The decision in this case shows the failure of the apparently comprehensive exceptions in Victorian law to protect religious freedom.
The totalitarian nature of discrimination law is evident in these decisions.  Why should a Christian group be denied the freedom to own a campsite and rent it out selectively to groups that either share their mission or at least are not seen by the group to be engaged in promoting activity at odds with its mission?

Recommendation 2:

As any law prohibiting discrimination on the grounds of sexual orientation or gender identity would necessarily and without justification trespass on the rights to freedom association (including the freedom not to associate), the right to freedom of belief and conscience and the right to freedom of expression, no such law should be proposed.

4 Vilification or harassment

The discussion paper asks “What benefit would there be in federal law prohibiting vilification and harassment on the basis of sexual orientation and sex and/or gender identity?”

4.1 Experience with religious vilification laws in Victoria

Experience with Victoria’s Racial and Religious Tolerance Act 2001 which penalises speech that “incites hatred against, serious contempt for, or revulsion or severe ridicule of incite severe ridicule” of a class of persons based on religious belief or activity illustrates the negative impact of vilification provisions on fundamental freedoms.

The prolonged action against pastors Daniel Scot and Danny Nalliah in relation to a religious seminar on Islam represents a low point of freedom of religion in Australia.  The initial adverse decision by Judge Higgins illustrated the profound hazards to religious freedom posed by laws prohibiting religious vilification.

Judge Higgins ordered Pastor Daniel Scot to publish, in a large newspaper advertisement, a statement including these words;

VCAT found the seminar was not a balanced discussion, that Pastor Scot presented the seminar in a way that was essentially hostile, demeaning and derogatory of all Muslim people, their God, their prophet Mohammed and in general Muslim beliefs and practices, that Pastor Scot was not a credible witness and that he did not act reasonably and in good faith.

Pastor Scot was also prohibited from repeating in speech or writing anywhere in Australia or on the internet any of the statements, and, or alternatively, information, suggestions and implications, to the same or similar effect as those found by the Tribunal to have breached the Racial and Religious Tolerance Act 2001 (Vic).

If Pastor Scot had breached this order he could have faced imprisonment.

The financial burden, time and stress imposed on these two pastors were an intolerable assault on freedom of religion.

Notably, the VCAT findings and orders against the pastors were eventually quashed by the Court of Appeal of the Supreme Court of Victoria.

The Court found that Judge Higgins had made numerous errors in his consideration of strictly religious matters and at times had completely misrepresented Pastor Scot’s comments.  For example, the Court of Appeal found that Judge Higgins had wrongly asserted that Scot had claimed that “Muslims are demons”.  Judge Higgins had failed to understand Scot’s citations from the Quran about jinns (demons) becoming Muslims.  
The Supreme Court also found that Judge Higgins had ignored significant sections of Pastor Scot’s seminar which were favourable to Muslims “and ex facie calculated to persuade an audience of non-Muslims to love … Muslims”.

If the pastors had not had the courage, determination and financial support to initiate a court appeal, Judge Higgins’ orders would have had a chilling effect on any future public statements about Islam, whether accurate or not.  The freedom to make statements of a religious nature, not in breach of the provisions of the Racial and Religious Tolerance Act 2001, would have been severely inhibited.

Other cases brought under the Racial and Religious Tolerance Act 2001, if less well-known, are just as disturbing.  For example, a case was brought by a self-identified witch, against the Salvation Army for delivering an introductory course on Christianity to prisoners who freely chose to participate.

Although this case was dismissed reasonably quickly, it nonetheless involved an unnecessary imposition of time, stress and legal costs for the Salvation Army.

Religious vilification laws potentially have a chilling effect on freedom of religion as well as the freedom of expression.  They are intolerable in a free society.  The same conclusion applies to proposals for laws to prohibit so-called vilification on the grounds of sexual orientation or gender identity.

4.2 Harassment on the grounds of sexual orientation or gender identity

The discussion paper, With Respect: A Strategy for Reducing Homophobic Harassment in Victoria
, is a useful source for considering what laws prohibiting harassment might involve.  The paper recommends that it be made “unlawful to harass another person on the basis of their sexual orientation or gender identity”
 and that “harassment” be defined as “conduct that offends, humiliates, intimidates, insults or ridicules another person.”

The discussion paper opposes any exemption for religious institutions from this proposed provision.  
Through their actions, religious institutions have the power to reach a far greater audience than individual acts of harassment, and undoubtedly have the capacity to influence the behaviours of those who hear the words written or spoken.  The joint working group does not consider that a specific exemption is warranted for religious institutions.

This proposal would clearly impinge on the right to freedom of expression and the right to freedom of religion.

The right to freedom of religion, as well as the right to freedom of expression, must include the right to hold, express and act on views that generate controversy.  Freedom of expression is not merely the freedom to express widely accepted views; it is the freedom to dispute the opinions of others.  People should be free to argue that homosexual behaviour is unhealthy and morally and socially undesirable: that being male or female is biologically fixed and not alterable merely by surgery that mutilates existing genital and other sex characteristics of the male or female body.

The possibility that the expression of such views “offends, humiliates, intimidates, insults or ridicules” certain persons should not be the concern of the law.

With Respect disturbingly identifies as homophobic the view, which is reportedly shared by 35% of Australians, that homosexuality is immoral.
 

But the view that homosexual acts are immoral is the longstanding teaching of orthodox Christianity, Judaism and Islam and the near universal consensus of humanity for millennia.  A “zero tolerance approach to homophobia” would involve repressing the religious and moral convictions of millions of Australians.

4.3 Overseas developments

4.3.1 Canada

Hate speech provisions in Canadian federal and provincial law have recently been found to violate the right to freedom of expression guaranteed by the Canadian Charter of Rights and Freedoms.
In the case of Warman v Lemire the Canadian Human Rights Tribunal found that Mr Lemire’s comments on the origins and spread of HIV/AIDS were “likely to expose homosexuals and blacks to hatred and contempt” and therefore he would be liable to a penalty under section 13 (1) of the Canadian Human Rights Act.
  However, the Tribunal determined that this provision in the Act infringes the freedom of expression guaranteed under s.2(b) of the Charter, and that this infringement is not demonstrably justified.

The Court of Queen’s Bench in Alberta found in the case of  Boissoin v Lund that an Alberta Human Rights Panel had been wrong to find that a letter to the newspaper by a Christian pastor, Stephen Boissoin, had incited hatred of homosexuals.
  It took Mr Boissoin seven years to clear his name of the hate crime charge.

The Court was particularly scathing of the use by the Panel of a newspaper article which reported that a gay teenager who had been assaulted “doesn’t feel safe reading the anti-gay statements like the ones in the Red Deer Advocate’s June 17 letter to the editor from Stephen Boissoin of the Concerned Christian Coalition.”  There was simply no evidence before the Panel other than his hearsay report that the assault occurred; let alone that the assailant had read Boissoin’s letter and been incited by it to assault the teenager on the basis of his sexual orientation.

In discussing the role of hate speech offences in impeding freedom of speech the Court referred approvingly to US Supreme Court Chief Justice Learned Hand’s statement in the 1951 case of Dennis et al. v United States that:

In each case (courts) must ask whether the gravity of the “evil”, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger.

4.3.2 United Kingdom

In the UK a series of incidents indicates the damaging impact on basic freedoms that legislation restricting free speech in relation to sexual orientation can cause.

· In November 2003 the Bishop of Chester, the Rt Revd Dr Peter Forster, was investigated by Cheshire Constabulary after he told his local newspaper that some homosexuals re-orientated to heterosexuality with the help of therapy.
· In 2005 Lynette Burrows, an author and family-values campaigner, took part in a radio talk show about civil partnerships for homosexuals.  She said she did not believe that adoption by two gay men would be best for a child.  Subsequently, a policewoman telephoned Mrs Burrows and told her that a ‘homophobic incident’ had been reported against her and that record of it would be kept by police.

· In 2006 Joe and Helen Roberts were investigated by the Lancashire Police for telephoning the Wyre Borough Council to express opposition to the Council’s gay rights policy.
· In 2008 Miguel Hayworth, a Christian street preacher in Manchester was silenced, taken into the back of a police van, questioned and detained for over an hour following a complaint of ‘homophobia’.  He had been publicly reading from the Bible, from Romans 1:17-32, when a member of the public complained.  The officers later released Mr Hayworth and he was permitted to continue preaching.  
· In 2006 Stephen Green, a Christian campaigner, was arrested in 2006 for handing out evangelistic tracts at a gay pride festival in Cardiff.  Police admitted that he had not behaved in a violent or aggressive manner, but confirmed that officers arrested him because the leaflets contained biblical quotes about homosexuality.  Mr Green was held at a police station for four hours, questioned, charged and eventually committed for trial.  The case against Mr Green was subsequently dropped by the Crown Prosecution Service.  
· In 2009 a 67 year old woman, Mrs Pauline Howe, wrote to the Chief Executive of Norwich City Council objecting to abuse she suffered at a homosexual carnival, held in the city on 25 July.  She was subsequently visited by two police, not to investigate her complaint of abuse, but to threaten her with being charged with a hate crime for objecting to the carnival.  She was told her letter was ‘homophobic’.

It is apparent that in many of these cases the existence of hate crime laws was used by overzealous police and councils to inappropriately harass innocent, law abiding citizens who were peacefully exercising their right to freedom of religion and freedom of expression.

There is a real danger that in a misguided attempt to protect some groups from so-called hate crimes other groups will be marginalised and persecuted.
Recommendation 3: 
The proposal to make it unlawful to harass or vilify another person on the grounds of sexual orientation or gender identity involves an unwarranted interference in the right to freedom of expression and the right to freedom of religion and should not be supported.  
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